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ENVIRONMENTAL USE CONTROL AGREEMENT
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City of Wichita, having a mailing address of 1900 East 9" Street, *chhlta,,Kansas 67214,
hereinafter referred to as “the Owner”, is the owner of real property knggim as th,e Johns’ Sludge
Pond Site, in the County of Sedgwick, Kansas as shown on the map attabh&d }wg;eto as Exhibit A,
hereinafter referred to as “the Property”, and more particularly described: hy the following legal
description:

All that part of the NW corner of the NW of Sec‘tibh 3, TﬂWnshlp 27 South, Range 1
East lying north of the Missouri Pacific Rallroad ng&i&:ﬂfWay
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And which shall likewise include any and all parcels é‘i”*fétinag ‘ghereln
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WHEREAS the Owner has requested, by applmatlon w* “the Kansas Department of Health and
Environment, hereinafter referred to as “KDH,E';;E@ resm‘ef prohibit and/or limit certain uses of the
Property in accordance with Kansas Statutes Anﬁé’té.tﬂﬂ (K.S.A.) 2009 Supp. 65-1,221 ef seq.

]
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KDHE has approved the Owner’s appt%canon to réStrlct prohibit, and/or limit certain uses of the
Property since residual contamlnatlogg,. whxch“exceeds department standards for unrestricted
residential use, remains on the Prqpettgz,;*fa ot
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The conditions at the Property as G:f *the date of KDHE’s approval of the application are as follows:

In the 1950°s auﬂ' 1960"5, th’e Property was used by the Super Refined Oil Company
(also known as Jﬂqlms’ Refinery) for the disposal of waste oil and oily sludge generated
in its recychﬂg/réci&'matlon of motor oil and other oils at Johns’ Refinery, located
apprommﬂgt‘ely’l 5 niifes southwest of the Property. The recycling process used sulfuric
acid and‘fqi;ay ‘to precipitate and adsorb contaminants from the oil, thereby creating
acidig sluagég,ontammg elevated levels of lead. Polychlorinated biphenyls (PCBs) were
mtwdm,ed iito the sludge through the recycling of dielectric fluids. The disposal cell
e{{ntamed an estimated 15,000 cubic yards of oily sludge prior to cleanup. In 1970,
Jﬂ:hns R,e:l"mery went out of business. The United States Environmental Protection
g’éngy*(EPA), Region VII placed the Property on the National Priorities List (NPL) on

e e

mﬁm Séptémber 8, 1983.

_»Ef'fz"' '}':",:::ZfBI 1986, the City of Wichita completed a cleanup at the Property which consisted of
o removal of contaminated sludge from the disposal cell and stockpiling on adjacent
: ground surface, installation of a clay liner in the bottom of the disposal cell, solidifying

“Hine 7 the stockpiled sludge with cement kiln dust, re-depositing the solidified sludge in the
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lined disposal cell, constructing a compacted clay cap over the sludge and oit.the
sidewalls of the disposal cell, installation of a soil cover over the clay cap_viiiﬁ}saedmg'to
vegetation, and construction of a fence to restrict access. Post—closum*gmunﬂ&vater,
sediment, and surface water monitoring have been conducted seml-ann‘r;ally s1m§e 1986.
Institutional controls were implemented through a restrictive wvenﬁﬁﬁﬁtéd on the
Property on February 27, 1987 to restrict land use. The Propeljj':y‘was de’listed from the
NPL on January 6, 1992. ; G
e,
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KDHE has determined, based on conditions at the Property, the apphcatlén*anéf‘ other information

HARTAS

pertaining to the Property, that environmental use controls are appropriate to ensure future protection
of public health and the environment, subject to the conditions hereln Therefore, in accordance with
K.S.A. 2009 Supp. 65-1,226 and the rules and regulations prﬁ‘ﬁlulgated thereunder, the Property is
hereby designated by KDHE as a Category 1 property. '::::::* i

The Owner acknowledges that this Agreement runs Wtﬁh t}n&; dand and is binding on all successors in

BEA

interest in the Property pursuant to K.S.A. 2009 SupﬁfBS*'i- ;227(b); and is enforceable by KDHE

"

pursuant to K.S.A. 2009 Supp. 65-1,229, unle:ss anéﬁ)?‘ until such requirements are mutually

terminated in writing by KDHE and Owner o4 'successor in interest. For purposes of the
obligations set forth in this document, “Ownér""‘ihall be ‘deemed to include the current Owner and
any and all successors in interest. ot

e

,;“‘h

This Agreement shall be recorded, by | ﬁlc Ownellf, with the Sedgwick County Register of Deeds for
the purposes of providing notice of;the'¢ nvlror;ﬁﬁental use controls, protecting public health and the
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environment, and to prevent 1nterf&,rencé' sith the operation, performance, and/or maintenance of any
remedial actions on the Properfy.‘. :5.',
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RESTRPC’TI‘QNS ?ROHIBITIONS AND LIMITATIONS:
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Due to the env1r0nmema’1 eo:ndltlons described above, it is the desire and intention of the Owner to
restrict, prohlblt azl-&/or hmxi the following uses of the Property:

A. The Propéftygshall not be used for residential purposes of any type including, but not limited
to, a«;r-asmenc&m dwelling, including a house, apartment, mobile home, nursing home, or

L)
“u *u-ﬂu

c mum “or public use area, including a school, educational center, day care center,
playgrounéi or similar structure, unrestricted outdoor recreational area, or park.

- n Fein

#
1,’14* ey

B.:i, T’ﬁ‘a@ shner shall not allow water wells to be drilled, constructed, or used on the Property for

mu""

" 'ntbe purposes of domestic, lawn and gardening, or other means, which use involves or may

'lli*

q;,-*;z-*;-:"-,g,‘gt_a,volve human consumption and/or other possible human contact uses. This restriction does

2 el

R ot prohibit drilling, construction or use of water wells for the purpose of containing product

"-:2*"{1_ or contamination, or for contaminated ground water recovery, monitoring, or other
‘i remediation activities as approved in writing by KDHE.
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C. The Owner shall not file or petition to initiate re-zoning of the Property w1th0ut-,ﬁfteen:(}15)
calendar days prior notification to KDHE.

D. The Owner shall allow no operations or uses on the Property that will or li éi}( will pcnetrate
the surface cover or jeopardize the protectlve structure’s functlonaii,,mt%@ny *mcludmg
without limitation, excavation, drilling, scraping, or erosion.

E. Soils and waste material stored at the Property shall not be excavaﬂ;ed, reme;ved or otherwise

disturbed in any manner unless prior authorization is granted in tlz;ig by KDHE.

F. The Owner shall inform all easement holders, contractors and/or other workers performing
any excavation activities on the Property, prior to suc‘h act1v1tle,s, of the potential hazards
associated with the direct contact and/or transport of 4 agly spotentially contaminated and/or

Ty

hazardous soil or other material from the Prope Eaﬁémignt holders, contractors and/or
workers shall also be informed by the Ownemef’aam*po‘tentlal hazards associated with
releases from contaminated media located on t‘i{g Pi;" Gperty.
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G. The Owner shall preserve, protect and. replace a‘$ ‘necessary, all permanent survey markers
and benchmarks and all environmental’ mc:mt@ring stations that may be installed on the
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H. The Owner shall obtain prior Wntten aqﬂiorlzanon from KDHE before undertaking any of

;
W U
the following: . Wiae i
et ‘L,: ol Sty
f Bl

A, Bl

1. Performing wonk @ﬁﬁ'a&ny momtormg devices or systems on the Property except for
routine mamirénancé ﬁhﬁ emergency maintenance, in which case KDHE shall be
notified of ;such,mam’egnance as soon as is practicable;

:z

u-n- T
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2. Conspmct?tig"any structures on the Property, permanent or otherwise;
g "-:',:::1.
3. Gh‘a?nging the surface contour of the Property, drainage patterns or performing dirt
wb’i:ﬁf@hereon;

WA E
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Aahidts | gy
40 .mduc‘mg food chain crops on the Property;

41"-
"s-

B, {%j’termg the vegetation grown on the Property in a manner inconsistent with routine

¥

% Z‘,{:.{*:'-.:nmanagement practices; or

w ;, Removing any fences, signs or devices installed to restrict public access to the
Property.

Wi L4 The Owner shall restrict public access to the Property through posting of signs, fences, or by -
s other physical structures or notices.

e
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LOCAL ORDINANCES AND ZONING: PP

The Owner and KDHE acknowledge that the following local ordinances and zomngreqmrements in
place at the time of recording this Agreement shall be used in addition to: :L*}ae res{mctlons
prohibitions and limitations set forth in this Agreement. o *:;f‘*:hm:ﬂ*'

%4
P i
Coek Ed e
ACCESS:
3 Basrausl
s

The Owner hereby agrees and conveys to KDHE, its agents, contractors, and employees, access to
the Property for the term of this Agreement to enter or coifie upon the Property to inspect the
Property and perform any required action (i.e., monitoring, sampl*mg,. gic.) KDHE deems necessary

for any one or more of the following purposes: for, ‘:,:::;‘%F’
:*;u*.“ e
1. Ensuring that use, occupancy, and activities OF %nci* ﬁfuﬂi& Property are consistent with this
- Agreement; wlt '{*::‘*
2, Inspecting protective structures and in '"“”Eher .remedlal systems to ensure their designed

K0

operation, performance and strucLﬁaial 1ntegr$ty

u
% 'lr v
& :’ ik

3. Documenting environmental CQHdlthHS.-Qf and at the Property;

1-"'"" "hv
"n » St

4. Ensuring 1mplementat10n,and ean rigment of the requirements, restrictions, prohibitions, and
other limitations descrrﬁé&{‘m thls Agreement; and/or

%

5. Performing any add‘ltmnal m*ieshgatlons or remediation deemed necessary by KDHE to
protect public heahh *a‘nd the environment.

LETH

s wnow
i FUNDING:
« i s

u' W*

The Owner hereB'y agrees to submit to KDHE a one-time payment of $2,000 to compensate KDHE
for costs mggm-ﬁgl to-pﬁpform inspections, monitoring, and tracking of the terms and requirements of
this Agreefﬁeﬁf\-f'f,he Owner acknowledges that the funding requirement for this Agreement is based

8y
A

on the siZe of the Property, physical properties of residual contamination, types of protective
structufgg, at the- Property, frequency of KDHE’s anticipated inspections and anticipated inspection

*:{::-5;, DURATION:

u .
iii Lyl

ll-
.
. l"‘

R Th @iivher hereby agrees that this Agreement extends in perpetuity unless and/or until removal

"m-p

'lelowmg approval by KDHE pursuant to K.S.A. 2009 Supp. 65-1,227.
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MONITORING AND INSPECTION REQUIREMENTS: e

3]

2 4,,,“* ] u ¥ Wy
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Groundwater monitoring, currently overseen by EPA Region VIl and KDHE, is conducted a'é,tgordmg
to the Post-Closure Monitoring Plan (October 1986) per EPA’s Record of Decxmvn (Sﬁptember
1989), which is incorporated herein by reference, as specified and modified msubseqwem Five-Year
Review Reports.

¥
": X
Lty

The Owner shall visually inspect the integrity of the protective structuré:‘and a.s&omated features
according to the Post-Closure Monitoring Plan per EPA’s Record of Deaii'fian September 1989),
which is incorporated herein by reference, as specified and modified in subsequent Five-Year Review
Reports.

5
LN E
w52

MAINTENANCE REQUIREMENC!‘S -

F A

The Owner hereby agrees to provide post-construct:ﬁﬂ!“mi{m‘;enance of the protective structure
according to the Post-Closure Monitoring Plan per EPW s‘Rédord of Decision (September 1989),

Ly

which is incorporated herein by reference, as specuﬁed aﬁ&momﬁed in subsequent Five-Year Review
Reports. i,

BTy e ,q s,
L, ,;.
#E EL W
Wi

OTHER TERMS AN‘I;) C‘ONDITIONS:

a-t,,?

A
# 'k i
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The Owner hereby agrees to provide KDHE wri;l;ten notification no less than fifteen (15) calendar
days prior to any sale, lease, conve,yanéﬁnr othéTr transfer of the Property. The notice shall include
the name and business address (1£apph¢aﬁé} ‘'of the transferee and the expected date of transfer.

Pty
kg et
idl l1( OA»"

The Owner shall cause any lease gxam, or other transfer of any interest in the Property to include a
provision expressly requlriﬁg the les&éé or transferee to comply with the terms of this Agreement.
The failure to include such 2 provmon shall not affect the validity or applicability to the Property of
this Agreement. .;:,

Within fifteen (1'5.} ca]@hdar days of real property conveyance, the Owner hereby agrees to provide
KDHE a copy of tb,a ,rEcorded deed with legal description and corresponding survey map for which

this Agreem?m =appfr@$4

iy
‘ '\4 e

The Owﬁer Wlth:prlor notification to KDHE, hereby agrees to obtain and record with this Agreement
an updaftqd accw;ate legal description or legal survey of the Property should the adjacent Missouri
Par}rﬁc Raﬂ';é;td‘ right-of-way be removed or abandoned.

u *4"
n w

Tb@“‘(ﬁ : r hereby agrees to provide KDHE written notification no less than fifteen (15) calendar

Far q“%u" iE

w-éfay’s ‘p¥iGr to any land use changes at the Property.

Wi, T‘ﬁs ‘Owner acknowledges that the requirements in this Agreement may not be extinguished, limited

* uu*

A1 or impaired through adverse possession, abandonment, waiver, lack of enforcement, or other

*3:"’1:‘*51":? Page 50f8
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thirty (30) calendar days of executing an amendment, modification, or ter?n;.natlonuof this
Agreement, the Owner shall record such amendment, modification, or termination W:Ith the: @edgwmk
County Register of Deeds, and within thirty (30) calendar days thereafter, th&’ Owner shall provide a
copy of the recorded amendment, modification, or termination to KDHE.x]hat bears the seal and/or

Eate

notarized signature of the Register of Deeds. b i

,,n‘z-n- ]

ENFORCEABILITY:

If the terms of this Agreement are not being implemented by 'the Owner or contamination at the
Property presents a hazard to public health or the env1ronmcni;"KDHE may take such action as

e AP

authorized by K.S.A. 2009 Supp. 65-1,229, including: : i

H,4 #,
Wil
i' P ka0 ii'l
% vr, e
u
Cekah e

A. Issue an order directing the Owner to correct any f] ,cfeiimes and fully implement the terms

of this Agreement. .:,, 15»11:4

Issue an order retracting this Agreefnem;t:'and. any remedial action at the Property and
requiring the Owner to implementia remedia'l action at the Property to attain a cleanup

standard that will allow for unrastrlcted use: ‘of the Property.

T

w

oy
AE
aEe, m“’
ek £

EFFECTI%E; DAIE OF AGREEMENT:

u5ts “u"u
A £t

The Owner shall provide to KEH’f?::a.copy })f this Agreement bearing the seal or notarization of the
Register of Deeds in Sedgw,i(&k Co‘uﬁtﬁwlthm ninety (90) days from certified receipt of this fully
executed Agreement fromKDHE ::’* '

The Owner shall prov;dé&{ﬁhE with funding as determined by KDHE in accordance with K.S.A.
2009 Supp 65-1 226 wnthm*m.x:iety (90) days from certified receipt of this fully executed Agreement

3t P
# R E W g
Om wxmid  Hix
AL RS Ky le
ki 1‘1‘"
i-l'l'il'ﬂ'h’ ¥

Proper recqrgflmg«pf a}] 'necessary documents and submission of required funding shall be conditions
precedent’;to the*effecnveness of this Agreement.
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IN WITNESS WHEREOF, KDHE and the Owner have entered into and :éxegufed ‘this
Environmental Use Control Agreement through their duly authorized representdtives asiof this
by sitr
ot day of Crdober , 2010. sy
) i R
Kansas Department of Health and Environment Fra
N
By: M i
& S
Roder)zlé L. Bremby, Secﬁfy
ACKNOWLEDGMENT:
di,, G
STATE OF KANSAS ) et
‘ )ss: FE
COUNTY OF SHAWNEE )
BE IT REMEMBERED, on this lof “déyif , 2010, before me, the
undersigned, a Notary Public in and for thﬁ;ﬂount}‘f'{qi,}ﬁgtate aforesaid, came Roderick L. Bremby,
Secretary and authorized representative-of KDHE, ywho is personally known to be such person who
executed the above document on behalfgf KDHE; and such person duly acknowledged the execution
of the same to be his/her act and deediii, %
G
IN TESTIMONY WHEREOF;¥haye hereunto set my hand and affixed my official seal at my office
in Shawnee County, Kansagj:the égxa;}}iyear last written above.
¥,
+ 11 LU NOTARY PUBLIC - State of Kanas
Notary Public in and for, said'@ounty and State KAMA J MARUSKA
My Appt Expires - 12901
My Term Expires:
e esnolt
Wi, AR
K
T
W
Wi "-:Z*'::
Hdlert arak
T
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Title:_|viteriv Divector of Pabdlic. Works

ACKNOWLEDGMENT:
STATE OF \(Om&ec& )

)ss:

RENEE'A, BATCHMAN

et b

L A NOTARY PUBLIC - State of Kansas
A R g 4-' 3" 90' Y
l\fy ppt Emmq__'éa'__‘-l:
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COUNTY OF \ T
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BE IT REMEMBERED, on this

\3;' dayiwof ?,&‘g’(—)\!ﬁw , 2010, before me, the

undersigned, a Notary Public in and for the Counfk‘jz ;and Sfate aforesaid, came M?NT'P&W( ,
uthor%%gd rgprgsentativg o‘f t&e City of WicHita;who is personally known to be such person who
eRSCuted the 4bove Jodlimeit i heha ?ﬁj‘fga‘id muriigipality, and such person duly acknowledged the

execution of the same to be his/her act gid deed. i
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IN TSSTIM_ONY WHEREOF, I have guntgféfet my hand and affixed my official seal at my office
in_\ County, X ONSAR"™ | the day and year last written above.
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Notary Public in and fof:said:County and State
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